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LEGAL PRACTICE BILL 2002 
Council’s Amendments 

Amendments made by the Council now considered. 

Consideration in Detail 
The amendments made by the Council were as follows -  

No 1   

Clause 3, page 8, after line 21 - To insert -  

  “unqualified practice” means practising as a legal practitioner — 

  (a) unlawfully contrary to section 123; or 

  (b) in a manner that but for the exception created by subsection 123(3) would be so 
unlawful. 

No 2 

Clause 27, page 21, lines 20 to 24 - To delete the lines. 

No 3 

Clause 87, page 57, line 4 - To delete “(b)”. 

No 4 

Clause 87, page 57, line 4 - To insert after “practitioner” - 

   ; or 

  (b) has engaged in unqualified practice. 

No 5 

Clause 132, page 85, line 6 - To delete “(b)”. 

No 6 

Clause 132, page 85, line 6 - To insert after “practitioner” - 

   ; or 

  (b) has engaged in unqualified practice. 

No 7 

Clause 203, page 135, line 24 - To insert after “entitled” - 

  - 

  (a)  

No 8 

Clause, 203, page 135, line 26 - To delete “(a)”. 

No 9 

Clause 203, page 135, line 27 - To delete “(b)”. 

No 10 

Clause 203, page 135, after line 28 - To insert - 

  (b) without limiting paragraph (a) to represent any person in a statutory tribunal or a 
court. 

No 11 

Clause 203, page 135, after line 28 - To insert - 

  (2) A legal practitioner struck off the Roll of Practitioners or suspended from practice 
must not hold or obtain the office of executor or trustee of any will or trust without 
the leave of the Supreme Court. 

  (3) Nothing in subsection (2) - 
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   (a) operates in respect of a person holding the office of executor pursuant to 
probate granted by the Court before the coming into operation of section 203 
of the Legal Practice Act 2002; or 

   (b) affects or invalidates any act by a person purporting to act as the holder of an 
office of executor or trustee when prohibited from so acting under 
subsection (2). 

Mr J.A. McGINTY:  I move -  

That the amendments made by the Council be agreed to. 

I indicate my delight that this legislation is about to achieve its passage through the Parliament.  The 
amendments that have been moved to both this Bill and the Acts Amendment and Repeal (Courts and Legal 
Practice) Bill in my view will improve the legislation and make it more effective and efficient.  The two 
significant changes that are proposed to be made to the Legal Practice Bill relate to ending the process by which 
a five-year articled clerk can become a lawyer.  That has been recommended by a raft of significant authorities, 
including the Legal Practice Board.  That process may have had some role in the days when there were a limited 
number of places in the one law school in this State.  However, these days, with law schools at Murdoch 
University, Notre Dame University and the University of Western Australia, and a significant number of 
graduates coming out of those tertiary institutions, the substandard training that was offered via the five-year 
articles program is something that should end; of course there are also transitional provisions.   

The second amendment had its origins in a proposition from a very prominent member of the Liberal Party, Ron 
Birmingham QC.  I am pleased that it could be processed and agreed on a bipartisan basis.  It was to deal 
significantly with struck-off practitioners and to deprive them of the right to do certain things in a quasi-legal 
context which do not constitute a practice of law.  Mr Birmingham made the point to me that quite often the very 
fact of being struck off as a lawyer, which is generally for dishonesty or incompetence, is what gave some people 
the right of appearance before tribunals.  I know particularly in relation to industrial relations, and the same 
might be true in other areas, there is a prohibition on the appearance of legal practitioners.  If someone is struck 
off, he is not a legal practitioner.  It was therefore the very act of being struck off that gave the person the right to 
appear in those tribunals.  I do not think that anyone would think that it was the desired end result.  There is also 
provision in the prohibition here to prevent that person from holding the office of an executor of an estate, which 
is again another area in which a number of people who have been struck off for incompetence or dishonesty had 
tended, in my mind, to engage in the practice of law, although it would not strictly speaking be regarded as such.  
The intent here is to be hard on those people who have been struck off in respect of their ability to be able to earn 
a living on the basis of giving advice and appearing as an advocate in tribunals other than courts.  I am very 
pleased to see those two amendments in respect of struck-off practitioners and also the ending of five-year 
articles.  The other amendments are substantially in the nature of particular amendments, which will improve the 
operation of this legislation.   

Ms S.E. WALKER:  I appreciate that two Bills have come back from the other place.  They are the Legal 
Practice Bill 2002 and the Acts Amendment and Appeal (Courts and Legal Practice) Bill 2002.  My comments 
will cover both.  I want to raise three issues.  First, I have had the opportunity of considering what the shadow 
Attorney General had to say about five-year articles.  It was interesting.  He made comments on an aspect that 
did arise when the Bill was before the Assembly.  He said that the reason behind the abolition of five-year 
articles was that it was seen as a way by some people of getting around not being able to get into law school.  For 
example, he said that some people would go to a relative who was in practice and the relative would give them 
articles.  He suggested in the other place, and I agree with him, that the problem could be dealt with by rules to 
prevent it happening.  He said that we were throwing the baby out with the bath water.  I believe that is correct.  I 
agree with him when he says that people are too quick to deal with the origin of mischief rather than deal with 
mischief itself.  He said something else I agree with.  He said that articles are a far better way to take a person 
through the transition of being a law student who thinks he knows everything to being a lawyer who realises he 
does not know very much at all and then starts to learn something.   

I can see you laughing, Madam Deputy Speaker.  I hope that you are not laughing at the Attorney General who 
never did his articles, because this could apply to him; that is, a law student who thinks he knows everything to 
being a lawyer who realises he does not know very much at all.  The reason I say that is that when I knew this 
was coming on this afternoon, I looked at the debate.  The Attorney General made some very cutting comments 
about me at the time.   

Mr J.A. McGinty:  Never. 

Ms S.E. WALKER:  They were dreadful, but the best form of defence is attack.  I agree with the shadow 
Attorney General’s comments on five-year articles that it is a shame that more time was not taken to put rules in 
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place.  Undertaking a law degree and working at the same time is quite valuable.  I did it for three and a half 
years.  It was a nightmare but it taught me a lot besides law.   

The second issue is the abolition of the terminology relating to the Crown in some instances.  The Attorney 
General said in a rather derogatory way about the Queen - 

We want to change the terminology used in the summons to say that it is not our good friend Lizzie in 
London who is summoning a punter to give evidence.  That punter may not be up to date on the 
historical approaches to constitutional law and may not understand why Betty Windsor is summoning 
him to attend.  

The Attorney General may not agree with the constitutional monarchy, and we have had this debate, but the fact 
is that it is important to respect the Crown.   

The DEPUTY SPEAKER:  The level of conversation is making it difficult to hear the speaker on her feet with 
the call. 

Ms S.E. WALKER:  Thank you, Madam Deputy Speaker.  When we come into this Chamber and bow before the 
Chair, it is not the person we are bowing to but the Chair.  The same applies in a court: we are bowing to the 
authority of the judge.  Up above you, Madam Deputy Speaker, is the royal crest.  During the debate, I asked the 
Attorney General whether he intended taking similar crests down from the courts.  He said that he did.  I am just 
wondering whether he will let us buy any, because I would love to have one.  I am very proud of our historical 
traditions.  I would like to know whether he will be doing that. 

I have a third issue to raise, which I will be able to raise when we deal with the amendments to the second Bill.   

Mr J.A. McGINTY:  I am enjoying being publicly flogged, so if the member wishes to continue, I would like to 
hear the balance of what she has to say. 

Ms S.E. WALKER:  The Attorney General always invokes somebody.  It might be a judge.  For example, during 
the debate on the Lewandowski affidavit, I think he invoked an academic commentator.  In the second reading 
debate he said that the Chief Justice had had input into the legislation.  He said that to the best of his knowledge 
the legislation contained nothing to which the Chief Justice objected and that he warmly supported most of the 
contents.  I do not think so. 

Mr J.A. McGinty:  You do not? 

Ms S.E. WALKER:  Did he run past all the judges of the Supreme Court the idea that the Attorney General now 
only has to be a law student with articles? 

Mr J.A. McGinty:  I do not think that is the case. 

Ms S.E. WALKER:  Did he run it past them? 

Mr J.A. McGinty:  I would not run something past them that was not in the legislation. 

Ms S.E. WALKER:  It is in the legislation.  This legislation was first brought on in December but, according to 
the Attorney General, he received a letter from the Legal Practice Board on 11 November 2002, which changed 
the definition of “legal practitioner”.  The definition of “legal practitioner” was changed to delete from the 
definition the requirement of a restricted practice, a requirement that was brought in a year before Attorney 
General Joe Berinson resigned.  He did not need to complete his restricted year to become the Attorney General.  
I asked the Attorney General about this during the debate: all that is now required for a person to be an Attorney 
General is that he finish his law degree, do his articles - which the Attorney General did not do - and become a 
member of Parliament.  He can then become an Attorney General.   

Mr E.S. Ripper:  He did not make himself senior counsel, though, did he? 

Ms S.E. WALKER:  That may be coming.  Who knows?  This man is capable of anything.   

The point is that if people want to be a judicial officer in this city, they must first serve so many years.  It is very 
strange now that if a person wants to be a lawyer and open up his own shop, he must do a law degree, his articles 
and a year of restricted practice.  He can then go and open up his own shop.  However, a person who wants to be 
the first law officer of the Crown now, on proclamation of this legislation, will need only the requirements of a 
law degree and articles and to be a politician.  I would like to encourage all young people in this State to become 
the first law officer of the Crown, possibly by the age of 24 years.  That was never intended when this State was 
formed originally.  It adopted the laws that were brought from England.  It was never intended that the first law 
officer of the Crown would have limited qualifications. 

I refer the Attorney General to something that he said about this when I challenged him on it the last time.  He 
went on the attack. 
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Ms M.M. Quirk:  Who cares? 

Ms S.E. WALKER:  What did the member for Girrawheen say? 
Ms M.M. Quirk:  I said who cares? 

Ms S.E. WALKER:  I can sit if the member wants to stand and contribute to the debate.  Does she want to? 

Ms M.M. Quirk:  We have already heard this before. 

Ms S.E. WALKER:  I thank the member.  She is free to go. 
The ACTING SPEAKER (Mr P.W. Andrews):  Members, it is 10 past five on a Thursday afternoon.  I am in a 
considerable degree of pain and would like to get home.  Therefore, I suggest that we listen to the member for 
Nedlands.  I am very interested in what she has to say. 

Ms S.E. WALKER:  Thank you, Mr Acting Speaker.  I cannot find what I was going to read.   

The point is that I was pilloried by the Attorney General for raising this issue.  I asked him during debate 
whether this was in fact true now.  It is in fact true now.  With the enactment of the Legal Practice Bill and with 
changes to the Supreme Court, a young person - I do not know at what age, but whenever he or she finishes his 
or her degree and articles - can aspire to be the first law officer of the Crown.  Why not?  I do not think it is 
appropriate, and I do not think most lawyers in this State would think it is appropriate.  Apart from all the good 
things in this legislation, this is one of the shonkiest and dodgiest things I have seen for quite some time. 

Mr J.A. McGINTY:  I guess it is almost a theological point.  However, I think public floggings are good for 
humility.  If the member for Nedlands wishes to continue, I am happy to facilitate that occurring, and I will take 
it in the sense that humility is good for a person. 

Question put and passed; the Council’s amendments agreed to. 

The Council acquainted accordingly. 
 


